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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may t>e available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 
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1 )S Responsive to comnnunication(s) filed on 12 April 2006 . 
2a)n This action is FINAL. 2b)^ This action is non-final. 

3) 0 Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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4) ^ Claim(s) 25-34 is/are pending in the application. 
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1 . Receipt is acknowledged of the response filed April 12, 2006 and 
the notice of Appeal filed August 14, 2006. 

2. Claims 25-34 remain pending in this application. 

3. The finality has been withdrawn. 

4. The prior rejection of Claims 25-34 under the judicially created 
doctrine of obviousness-type double patenting as being unpatentable over claims of 
U.S. Patent No 5,182,208 has been withdrawn in view of the persuasive arguments. 

5. The following is a quotation of 35 U.S.C. 103(a) which forms the 
basis for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 1 02 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 25 and 30-34 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Johnson et al "Phaffia Rhodozyma as an Astaxanthin source in Salmonid Diets" 
Aquaculture 1980 Volume 20 Issue 2, pages 123-134. 

The factual inquiries set forth in Graham v. John Deere Co,, 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 
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1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Johnson et al recites the following on page 129, lines 16-17: 

"The titer of astaxanthin of the wild-type strain of P. 
rhodozyma varies from 30-800 ug/g yeast, depending upon the 
growth conditions (Johnson and Lewis 1979). It is possible that 
yields of astaxanthin may be increased appreciably with genetic 
manipulations of the yeasts. Carotene-superproducing strains of 
the phycomycete Phycomyces blakesleeanus have been 
constructed, in which yields of B-carotene were increased from 56 
to 25,000 ug/g fungus (Murillo et al 1978)." 



It would have been prima facie obvious in view of Johnson et al one of ordinary 
skilled in the art t would have been reasonable to expect that mutations of Phaffia 
rhodozyma would obtained yields of astaxanthin more than 800 ug/g of yeast or at least 
that the mutant would have at least 800 ug/g of yeast for the mutant since the starting 
product produces 800 ug/g of yeast, see the following: 



See In re O'Farrell 853 F.2d 894, 7 USPQ2d 1673 (Fed Cir 1988), the Examiner has 
established a prima facie case of obviousness of the claimed invention because the 
teachings of ....considered as a whole would clearly have led one of ordinary skill in the art 
to with a reasonable expectation of success. 



6. Claims 26-29 are objected to as being dependent upon a 

rejected base claim, but would be allowable if rewritten in independent form including all 
of the limitations of the base claim and any intervening claims. 



7. 



No claim is allowed. 
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8. Any inquiry concerning this communication or earlier 

communications from the examiner should be directed to Examiner Lilling whose 
telephone number is 571-272-0918 and Fax Number is (703) 872-9306 or SPE 
Michael Wityshyn whose telephone number is 571-272-0926. Examiner can be reached 
Monday-Thursday from about 5:30 A.M. to about 3:00 P.M. Any inquiry of a general 
nature or relating to the status of this application should be directed to the Group 
receptionist whose telephone number is (703) 308-0196. 

Information regarding the status of an application may be obtained from the 
Patent Application information Retrieval (PAIR) system. Status information for published 
applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see 

http://portal.uspto.gov/external/portal/pair. Should you have questions on access to 
the Private PAIR system, contact the Electronic Business Center (EBC) at 866-217- 
9197 (toll-free). 
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